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WOTUS RULE



Supreme Court Cases Led To WOTUS Rule 

 2001:    Intrastate isolated waters are not Waters of 
the US (“WOTUS”).
 (Solid Waste Agency of Northern Cook County (SWANCC) v. 

United States Army Corps of Engineers et al.).

 2006:  Water bodies are not WOTUS of the US 
unless:
 They are relatively permanent OR if it is a wetland that abuts a 

permanent water body; OR
 (2) if a water body, in combination with all wetlands adjacent 

to that water body, has a significant nexus with traditional 
navigable waters.

 (Rapanos v. US case)
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Changes with the New Rule? 

Always within Federal Jurisdiction: 
Traditional Navigable Waters *
Tributaries  (new definition- with banks and beds – no longer 
includes wetlands)
Adjacent Waters (added distance limits, includes wetlands)

Sometimes Within Federal Jurisdiction:
Case-Specific Significant Nexus Determinations
a.  5 subcategories – including prairie potholes
b.  Similarly situated waters providing functions to primary 
waters

**NOTE:  One Supreme Court Justice has commented that a corncob in a bucket would be 
deemed a navigable waterway by EPA.  
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Example of RRVWSP Pipeline Alignment Locations 
with Intermittent Flow;  For Analysis as “Tributary” 
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Expansion of “Adjacent Waters”

 Adjacent waters are per se jurisdictional waters. 
‘‘Adjacent’’ is defined as “bordering, contiguous, or 
neighboring…” primary waters, impoundments, or 
tributaries. 

 Neighboring: 
 Waters located within 100 feet of the ordinary high water mark 

of a primary water, impoundment, or tributary. 
 Waters located within the 100-year floodplain of a primary 

water, impoundment, or tributary and not more than 1,500 
feet from the ordinary high water mark of such water. 
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Existing Rule: Two Jurisdictional Waters (red lines)
Under WOTUS Rule: Numerous wetlands within the alignment (teal) 

since 1500 feet of primary
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RRVWSP Pipeline Alignment



Prairie Pothole Region
7

 WOTUS Rule lists five specific categories of “similarly 
situated waters” that may be jurisdictional on a case by 
case basis, including Prairie Potholes.

 Review whether there is a “significant nexus” within 
the 100 year flood plain of a traditional navigable 
water as well as waters with a significant nexus within 
4000 feet of jurisdictional waters – regardless of where 
the prairie potholes are located.



Wetlands within 4000 feet of Primary Water –
Review Orange in alignment for significant nexus
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Prairie Potholes -Significant Nexus Criteria

 Provision of life-cycle dependent aquatic habitat for 
species located in a primary water

 Retention and attenuation of flood waters 
 Pollutant trapping, transformation, filtering, and 

transport 
 Runoff storage 
 Sediment trapping 
 Contribution of flow 
 Export of organic matter 
 Export of food resources 
 Nutrient recycling 
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Application to ND Oil and Gas Development
•ND is second in overall US oil and gas production
•465 billion cubic feet of natural gas per year – needing pipelines for delivery
• WOTUS Rule would:

•Interfere with DMR regulation of oil, gas and saltwater pipelines.
•Interfere with State Engineer issuing permits for temporary and 
permanent water permits for hydraulic fracturing operations, even from 
stock ponds, which help farmers economically.
•Interfere with ability of industry to meet flaring targets
•Interfere with road construction and maintenance projects.
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•WOTUS Rule would interfere with NDIC jurisdiction to 
regulate multi-well pad sites that have collection systems 
for stormwater and snowmelt, requiring a 404 permit on a 
case by case basis before removing water from site.
•Spills would be required to be reported to the US Coast 
Guard National Response Center with oversight by EPA 
rather than ND Dept of Health.



Application to Water Projects Throughout State
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 WOTUS Rule would impact SWC’s ability to develop water 
infrastructure projects and assist with flood control projects 
across the state.

 WOTUS Rule would require 100 year floodplain surveys for 
any intermittent streams with a visible bed and bank.  

 $20K/river mile for OHWM surveys.
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$600 million legislative intent
148 miles of pipeline835 miles of pipeline under contract

$143M in infrastructure at risk
NAWS 

WAWSA

925 miles
Pipeline under 
contract



WOTUS Litigation - Challenges

 North Dakota and 28 other states have sued EPA and 
the Corps to halt the implementation of the WOTUS 
Rule.  

 Judge Erickson stayed implementation of WOTUS 
Rule for ND and the 12 other states suing in this 
court.

 Years of litigation anticipated
 WOTUS Rule in place in all other states.
 In the meantime…. If you have a project planned, 

move forward quickly to obtain a Jurisdictional 
Determination
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WOTUS PROJECT CONSEQUENCES

 More difficult avoidance and minimization 
 Reduced project footprint or increased wetland impacts 
 Increased potential for Individual Permit/Section 

404(b)(1) Alternatives Analysis 
 Increased mitigation requirements 
 Increased permitting timelines (new policy = new forms, 

more training, lots of confusion…) 
 Varied application by PM and District given lack of 

uniformity, guidance and policy, so lack of consistency 
and unknown outcomes – regulatory uncertainty

 More time and money
 More jurisdictional wetlands may impact ability to use 

general permits, such as Nationwide 12.
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QUESTIONS?

Tami Norgard


